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O P I N I O N 
 
 

On the  Proposal to  Act Amending the Organisation and Financing of 
Education Act (ZOFVI-L), second reading, EPA 634-VIII 

 
 

The Legislative and Legal Service (LLS) examined the Proposal to  Act Amending the 
Organisation and Financing of Education Act (ZOFVI-L Proposal) from the point of view 
of its conformity with the Constitution of the Republic of Slovenia (The Constitution), legal 
system and from a legislative and technical point of view. 

 
Introduction 
It should be noted that the task of the LLS is to examine the compatibility of Draft Bills  
with The Constitution, the content of which follows from the entire constitutional review 
at the time of acceptance. The task of the LLS is not only to examine the conformity of 
Draft Bills with individual decisions of the Constitutional Court, which explains the content 
of the individual the upper constitutional premise in a previous moment, bound to the 
social, political and historical circumstances at that time. The Constitution is a living legal 
instrument, whose interpretation only makes it possible, despite social changes true time, 
that lives for a long time.1 Constitutional Court is the Ombudsman of the Constitution, 
because of the protection of its values, which can also change over time, is also a task 
of LLS to warn against any inconsistencies in the process of adopting Draft Bills all 
constitutional values, as is interpreted by the Constitutional Court at the time of 
acceptance Draft Bills. It therefore assesses whether the Draft Bill appropriately enforces 
decisions of the The Constitutional Court, which led the proposer to means only to the 
starting point from which the opinion of the LLS is given, but not the framework that would 
determine the limits of his duties. 

 
For the content of the ZOFVI-L Proposal, two decisions of the Constitutional Court are 
essential. In the first decisions no. UI-68/98 from 22 November 2001, the Constitutional 
Court assessed compliance which was prohibited in public kindergartens, schools, 
kindergartens and schools with concessions, confessional activity (third and fourth 
paragraphs of Article 72 of ZOFVI / 96) with the right to freedom of religion  (Article 41 of 
the Constitution), which is prohibiting discrimination on the basis of personal 

 

1 
See the dissenting opinion of the judge dr. Jadranke Sovdat to decision no. U-II-1/15 from October 19, 2015. 
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circumstances, religious beliefs (first paragraph of Article 14 of the Constitution) and with 
the principle of the protection of believes in law (Article 2 of the Constitution). In the 
second decision no. UI-269/12 from 4 December 2014, the Constitutional Court assessed 
the conformity of the regulation which gives to private schools - holders of a publicly valid 
elementary education program for implementation the program - 85% of the funds that 
the State provides for the implementation of the program of public school (the first 
sentence of the second paragraph of Article 86 of the ZOFVI), with the right to attending 
free of charge a compulsory publicly accredited basic education program (second 
paragraph of Article 57 of the Constitution). 

  
As explained in more detail in the individual articles of the ZOFVI-L Proposal, the main LLS's 
concerns are about the conformity assessment of the ZOFVI-L Proposal with the Constitution 
relate to the following constitutional issues:  
 
1. Is the prohibition of the equality of "publicly available programs" and "programs that gain 
public validity "in accordance with the principle of respect for human dignity (Article 1 of the 
Constitution), the prohibition of discrimination on the basis of personal rights circumstances 
(first paragraph of Article 14 of the Constitution) and with the right of freedom of education (the 
first paragraph of Article 57 of the Constitution)?  
2. Is the reduction  in the amount of public funding to private schools that are carrying out 
publicly  program of basic education in accordance with the principle of protection of trust into 
law (Article 2 of the Constitution) and with the principle of equality before the law (second 
paragraph of  Article 14 of the Constitution)?  
3. Is the maintenance of unconstitutional financing arrangements during a transitional period in 
accordance with the principle of the legal State (Article 2 of the Constitution), with the principle 
of the separation of powers (second paragraph of Article 3 of the Constitution) and with the 
right to free schooling compulsory publicly accredited basic education program (second 
paragraph 57 of the Constitution)? 
4. Is the prohibition for tuition fees compatible in the concessionaire private schools  with the 
right to have free education (the first paragraph of Article 57 of the Constitution)? 

 
The fundamental disadvantage of the ZOFVI-L Proposal is reflected in the rigorous 
orientation of the proposer to the realization of very narrowly defined goals (ie to the 
implementation of the Constitutional Court decision UI-269/12 and to the protection of 
public education),2 which are not proportionate to the width and range proposed 
amendments to the ZOFVI. If the implementation of Decision UI-269/12 relates only to 
harmonize the existing legal decision: "a private school that performs publicly program 
for basic education is justified to 85% of fundings provided by the State or local 
community for the implementation of this program"3 with a constitutional decision "basic 
education is obligatory and it is financed from public funds',4  would be expected to 
comply with the principle of proportionality the proposed amendments to the ZOFVI will 
also refer only to the harmonization of the decision made by the Constitutional Court and 
which found it unconstitutional. 

 
On the contrary, the proposer suggests much deeper, broader, and even inconsistent 
ones at the local level changes in the existing system of education in the Republic of 
Slovenia, as required by decision UI-269/12, for which he did not state the independent 
substantiated grounds reasons prevailing in the public interest.5 According to the 
constitutional review, the proposer should justify the public interest in the legislative 
material itself, since these the justification can not be replaced by a possible later (after 
the completion of the legislative procedure for the first time), the justification of the 
objectives of the law, which are not from the legislative material visible.6 In particular, the 
proposer must substantiate the public interest in matters with which he is disputed the 
point of view of equality before the law, since the adoption of the proposed arrangement 
could latter express itself as inconsistent with the law. Inconsistencies in the legal order 
itself do not, however, cast doubt on the sincerity of the proposer to create good, but in 
such cases, a more intrusive interpretation of the purpose of the rule of discretion already 
adopted the Constitutional admissibility of the objectives of the impugned regulation, 
which therefore relies solely on the objectives it has been named by the legislator7. 
2 

We note that the definition of conditions for the financing of private schools does not fall within the context of goals, 
but in the context of the main resolutions Act of proposition. 
3 

Existing first sentence of the second paragraph of Article 86 of the ZOFVI.  
4 

The second paragraph of Article 57 of the Constitution.  
5 

See for example, the Constitutional Court decision no. UI-56/17, Up-335/17 from 4 April 2019.  
6 

Compare with the decision of the Constitutional Court no. UI-158/11 of 28 November 2013
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                  To Article 2 
The proposed amendment to Article 8 of the ZOFVI is only a consequence of the 
proposed amendment of Article 9. of the ZOFVI, and therefore the concerns of this 
provision are also linked to the concerns expressed to proposed amendment to Article 9 
of the ZOFVI (Article 3 of the ZOFVI-L Proposal). If  concerns will be taken into account, 
the need to divide educational programs on publicly valid programs and to those that 
gained public validity, will be no more needed. 

 
To Article 3 
In the reasoning of the article, the proposer states that private schools which do not have 
a concession for public program, but they have a program that has acquired public 
validity and with which gives publicly valid education, do not perform public service, which 
is a special feature of the education system compared to other systems (for example, 
health). 

 
The proposer does not explain the reasons for introducing a special arrangement in the 
education system, which is a departure from the systemic regulation of public services, 
so we warn that it is due to the principle of the protection of legitimate expectations 
(Article 2 of the Constitution) and the principle of equality before the law (second 
paragraph of Article 14 of the Constitution), the determination of exceptions is 
permissible in strict terms to a limited extent and restrictively, subject to detailed, realistic, 
reasonable and justified reasons. 

 
The additional explanation is particularly needed in the light of the fact that the proposed 
arrangement and the proposer's explanations do not comply with decision UI-269/12. In 
it the Constitutional Court explained that ZOFVI defines a publicly-recognized program 
of basic education as public service8  and that providers of publicly available programs 
of basic education is divided into public basic schools, private basics schools with 
concessions9 and private schools that implement publicly-recognized programs basic 
education without concession.10.The Constitutional Court further found out that, that the 
impugned of regulation provides to pupils with a free public compulsory attendance valid 
basic education program only in public schools and private schools with a concession, 
but not in private schools that perform a public service without concessions. The above 
mentioned explanation of the proposal is also inconsistent with the decisions of  ZOFVI, 
which considers education as a public service in the field of education programs of basic 
education, which are determined and approved by the Expert Council Of the Republic of 
Slovenia for General Education. 11 Finally stated reasoning from proposer is not in 
compliance with the general Public-Private Partnership Act (ZJZP), which when 
expressing the content of the public service, does not explicitly take into account the 
name of the institute,  to whom the public partner grants the private partner a special or 
exclusive right to performance of a particular activity (concession, license, authorization, 
authorization, etc.).The general and special laws in this field and the Constitutional Court 
in assessing what is considered as public service in the field of education and training 
do not take into account the name12of the institute itself, by which the right to pursue the 
activity of education and transferring education from public to private school (ie with a 
concession), but take into account only the content of educational services.13   

 
7 

Compare with the affirmative separate opinion of the judge and judges dr. Mateja Accetta, dr. Dunje Jadek Pensa and 
dr. Rajko Kneza joined by judge dr. Jadranka Sovdat to the decision of the Constitutional Court no. UI-140/14 of 14 May 
2018.  
8 

Paragraph 1 of Article 10 of the ZOFVI, to which reference is made by  decision UI-269/12.. 
9 

Paragraph 2 of Article 10 of the ZOFVI, to which reference is made by decision UI-269/12. 
10

 Paragraph 1 of Article 86 of the ZOFVI, to which reference is made by decision UI-269/12. 
11 

See the first paragraph of Article 10 in conjunction with the first paragraph of Article 15 and points 3, 13 and 14 of the 
first paragraph of Article 25 of the ZOFVI.  
12 

 See Article 11, paragraph 11, in relation to the second paragraph of Article 3 of the ZJZP 
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Because the public service in the field of basic education represents a publicly valid basic 
school program education, a constitutional review requires that it be accessible to all 
under the same conditions14 and whit one content15 The proposer statement its not true, 
that current ZOFVI is already taking into account the difference between public programs 
and private programs with public validity and that the ZOFVI-N Proposal introduces only 
a clearer terminological distinction. We are warning that in the proposed regulation will  
be still accepted or confirmed publicly programs in public and private schools by the 
same body, that is, the Expert Council Of the Republic of Slovenia for General Education 
(Expert Council). In the written record of the legal provisions, yes professional council 
"provides educational and educational programs of" public schools16 »"notes the 
equivalent educational standard of the educational programs of private schools«17 or 
"establishes the public validity of educational programs of private schools"18  does not 
play essential roles.  Also, for the difference in content, it can not be considered a bare 
command from proposed amendments to the second paragraph of Article 17 of the 
ZOFVI that they must be non-state an educational program that "gained public validity" 
different from "the so-called state" educational program "that is" publicly valid "if the law 
does not specify the content itself or the criteria of this commanded differences. 

 
From the standpoint of private schools with concessions, a new definition of the programs 
they acquired public validity, including the internal disparity between the proposed 
amendment to paragraph 3 Article 9 of the ZOFVI and Article 77 of the ZOFVI, it t is not 
clear whether the educational programs of concessionaires, which according to the 
proposed arrangement will be considered as programs that are the same as public 
funding, continue to finance the same as public schools in accordance with Article 77. 
Article ZOFVI or the same as private schools without a concession pursuant to Article 12 
ZOFVI-L n Proposal. 

 
To Article 4 
The proposed amendment to the second paragraph of Article 17 of the ZOFVI requires 
that the educational program of private schools must be  different by program offering 
the educational program of public schools, "so that the enriches school space and  
parents and students can make a choice".  The proposal of the ZOFVI-L, therefore, to 
the private schools in the part they carry out public service, prevents the implementation 
of the same educational programs as the public schools. We believe that demanding of 
diversity of educational programs that run as public service, prevents the equal 
accessibility of basic education services to all students. In addition, the demand for the 
diversity of the public school and private school as public service  the freedom to students 
and their parents is being crushed to offer high-standard or extended education programs 
that do not belong to a public service and are not financed by public funds,19  choose the 
one that best suits them. Therefore, the division between "publicly valid programs" and 
"programs that have gained public validity" may be controversial from the point of view 
of the right to free education from the first paragraph of Article 57 of the Constitution. 

 
 
 

13 
That public service represents the content of the educational service offered to users of this services, and not a public 

network composed of the providers of this service, also derives from the decision Constitutional Court no. UI-156/08 of 
14.4.2011 as an example of a public service in the field higher education is considered as undergraduate study programs 
with public validity.  
14

Compare the decision of the Constitutional Court no. UI-141/01 from 20 May 2004 and the Constitutional Court decision  
no. UI-211/08 from  8 April 2010. 
15 

Compare the decision of the Constitutional Court no. UI-269/12, point 25 of the explanation.  
16 

See point 3 of Article 25 of the ZOFVI. 
17 

See point 13 of Article 25 of the ZOFVI.  
18 

See point 14 of Article 25 of the ZOFVI.  
19

See decision of the Constitutional Court no. UI-269/12, point 25 of the explanation. 

 
  
  
 
 
 

 



5 
 

 
It would also be controversial to divide education programs true the prohibition of 
discrimination on the basis of personal circumstances. The first paragraph of Article 14 
of the Constitution it prohibits discrimination in the provision, implementation or 
protection human rights and fundamental freedoms according to individual's personal 
circumstances. In assessing the merits of the complaint about unequal discrimination 
treatment, the Constitutional Court asks it self the following questions: 1) whether it is 
allegedly different treatment refers to the provision or exercise of human rights or 
fundamental freedom; 2)  if there is a different treatment of persons, or the situations 
which the proposer compares;  3) are the actual positions, compared by the proposer, 
essentially the same, and therefore the distinction is based on the circumstances of the 
first paragraph 14 of the Constitution; and 4) if the distinction is based on the 
circumstances of the first of Article 14 of the Constitution and thus for interference with 
the right to non-discrimination whether this procedure is constitutionally admissible.20 In 
order to establish a constitutional violation the prohibition of discriminatory treatment is 
sufficient to establish the existence of an inadmissible discrimination in the enjoyment of 
one of the human rights while it intervenes human right alone does not need to be 
shown.21 Prohibition of discrimination on education is also derived from decision UI-
68/98, in which it is Constitutional Court ruled that the right to education for the State is 
primarily a duty to provide to an individual with a non-discriminatory approach to the 
existing types and rates of education and to offer him a minimum standard of quality for 
this education. 

 
Concerning the first question raised by the Constitutional Court in the assessment of non 
- compliance with the first paragraph of Article 14 of the Constitution, we find that the 
difference in treatment relates to express the right to free education referred to in the first 
paragraph of Article 57 Constitution. Concerning the second question, we find that there 
is a difference in treatment publicly available educational programs and educational 
programs that have been acquired public validity, since the proposed amendment to the 
second paragraph of Article 17 of the ZOFVI explicitly prohibits their equality. Concerning 
the third question, we find that the actual situation of students attending these programs 
is substantially the same, since all these educational programs pursue an equivalent 
educational standard22 and the same goals of education and learning. Therefore, the 
distinction is based on a personal circumstance that the children in private schools  which 
are being performed as a public service, are attending the religious or confessional 
teaching of religion with the goal of cultivating for this religion outside the public 
program.23 Concerning the fourth question we find that the proposer with proposed 
organization pursues the goal of enriching the school space and the parents of the 
juvenile children or the pupils gives the option to choose but with the proposed prohibition 
of equality, or without the indication of the substantive criteria for obligatory differences 
in our opinion, the diversity that is commanded can not be achieved.  If the Act just forbids 
to private schools that their educational program is the same as the public education 
program in public schools, take the option of choosing away from pupils and their parents 
and transfers it to Expert Council Of the Republic of Slovenia for General Education that 
checks this difference. By doing so, the school space is actually getting poorer, not richer. 

 
 

20 
See Constitutional Court decisions no. UI-212/10 from 14 March 2013 (Official Gazette of the Republic of Slovenia, 

No. 31/13, and OdlUS XX, 4), no. UI-425/06 of 2 July 2009 (Official Gazette of the Republic of Slovenia, No. 55/09, and 
OdlUS XVIII, 29) and no. UI-146/12 of 14 November 2013 (Official Gazette of the Republic of Slovenia, No. 107/13, and 
OdlUS XX, 10). 
21 

Decision of the Constitutional Court no. UI-68/16, Up-213/15 of 16.6 2016.  
22 

Educational programs that are conducted according to specific pedagogical principles are required minimum knowledge 
that enables successful completion of education and has been recognized as appropriate by the  international association of 
these schools. See the third paragraph of Article 17 of the ZOFVI.  
23

The third paragraph of Article 72 of the ZOFVI provides that schools with a concession are allowed confessional activity, 
where it is carried out outside the program, which is performed as a public service. Fourth paragraph determines what 
confessional activity is. From the Contracts of the co-financing of private schools without concessions is also being show that 
the activity of exercising a publicly valid educational one of the basic school (public service) program is co-financed from the 
state budget (Article 2), which does not the scope of the financing of confessional activities (Articles 3, 5 and 6 of the Contract). 
See decision UI- 269/12.
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An arrangement that actually takes pupils and their parents the option of choosing 
between educational programs carried out as a public service could also be controversial 
from the aspect of promoting the active involvement of individuals in a democratic society 
by by facilitating their (self) realization as subjects which ZOFVI lists among the 
objectives system of education in the Republic of Slovenia.24 Since the goals of education 
and learning on the constitutional level is reflected in the principle of respecting human 
dignity, which was directly justified by the Constitutional Court in the principle of 
democracy from Article 1 of the Constitution, the abolition of the possibility of choosing 
may be inconsistent with Article 1 of the  Constitution. The Constitutional Court,  principle 
of democracy from a formal definition State regulation in which laws are adopted 
according to the majority rule, upgraded to a substantive definition because the conduct 
of the authorities is legally limited by constitutional ones principles and human rights and 
fundamental freedoms, and this is precisely because the person and his dignity are at 
the heart of her existence and action. In the constitutional democracy human is entity to 
be subject and not an object of authority, its, (self-realization) as a human being is the 
fundamental purpose of democratic regulation. 25  

Lack of substantive criteria on the basis of which the Expert Council Of the Republic of 
Slovenia for General Education checks the difference in programs of a non-governmental 
educational program could be controversial also in the light of the principle of legality 
referred to in the second paragraph of Article 120 of the Constitution. 

 
To Article 5 
In the third paragraph of Article 5 in the text "which do not interfere with systemic or 
content" is missing the noun that the system word refers to. We suggest to preserve the 
existing text ", which do not from a systemic or content point of view interfere ", and which 
we find grammatically more appropriate. 

To Article 7 

In accordance with the established constitutional review, the principle of trust in law 
referred to in Article 2 of the Constitution it ensures to the individual that the State will 
not deteriorate his legal position arbitrarily, so without a real reason, justified in the 
dominant and legitimate public interest. 26 The principle of the protection of legitimate 
expectations referred to in Article 2 of the Constitution protects the trust in good purposes 
of the legislator.27 Especially when the new arrangement interferes with the continuing 
relationships or justified legal expectations, the legislator must, due to respecting the 
principle of the protection of legitimate expectations, also regulate transitional period, the 
purpose of which is the regulation of rights and legal relations that have already been 
created under the previous law and existing law 28However, the principle of trust in law 
does not have absolute validity and is more than individual human rights accessible to 
possible constraints, that is, in the event of a conflict or collision between these and other 
constitutional principles or goods should be judged in the weighing of goods, which of 
the constitutionally protected goods is to be given in a particular case advantage.  29 If 
such is the case, the constitutional principle of such a weighing of constitutional legal 
goods is the protection of legitimate expectations.  It is particularly important if the 
changes on legal area is relatively predictable and therefore affected by the change can 
calculate in advance, and what are the weight of the changes and the significance of the 
existing legal position for beneficiaries. On the other hand, there is a public interest that 
justifies a different one regulation from an existing one, which requires the legislator to 
take appropriate action by adopting it legal arrangements to respond to needs in all areas 
of social life, which is the case all the more so if these needs concern the foundations of 
the state's action or ability effective provision of human rights and fundamental freedoms. 
30  
 
24 

See paragraphs 8 and 13 of Article 2 of the ZOFVI. 
25 

 Decision of the Constitutional Court no. UI-109/10 from 26 September 2011, point 10 of the explanation. 
 
26

See for example, Constitutional Court decisions no. UI-370/06 dated 17 January 2008 and no. UI-220/14, UI-161/14, 
UI-21/15, UI-30/15, UI-59/15 of 12.11.2015. 
27 

See decision of the Constitutional Court no. UI-27/02 from 9 May 2002.  
 
28 

Decision of the Constitutional Court no. UI-146/12 from 14 November 2013, Official Gazette RS, no. 107/13 in OdlUS 
XX, 10, referring to decision no. UI-123/11 from 8 March 2012, Official Gazette RS, no. 22/12.  
29 

Decision of the Constitutional Court no. UI-123/92 from 18.11.1993, Official Gazette RS, no. 67/93 in OdlUS II, 109. 
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On the basis of Article 12 of the ZOFVI, it can be established that for the private basic 
schools the proposed amount of public funding for funding compared to the current scale, 
are lowering. The lower amount of public funds therefore influence on the legal position 
of private basic schools. Private schools can increase the burden of funding to the 
parents of their pupils by charging higher tuition fees31, and with that change the legal 
status of pupils and their parents. Private schools and parents of their pupils could not 
count due to the decision of the Constitutional Court UI-269/12 on the  deteriorate to their 
legal position. That decision found that existing arrangements that provide pupils in 
private schools who perform a public service without concession, does not provide free 
of charge the obligatory public validation of the basic education program, limits the right 
of pupils from another paragraph 57 of the Constitution. Therefore, the initiators rightly 
expected that execution of the constitutional decision will improved their status, not 
worsened.  Yes, the basic education has in the Constitution a special, privileged status, 
also derives from explanation that the Constitution provided for its public funding, 
because it benefits from mandatory basic education not only the pupils themselves, but 
the individual's basic education is at the same time great service to the public.32   
 
In the explanation of the ZOFVI-L Proposal does not explain what would be a public 
interest that justifies deterioration of the legal position of private schools and their pupils 
or parents. The explanation does not contain reasons explaining why the propositor is 
abolishing co-financing in the part of the expanded program, which is uniquely 
determined for all the basic schools. The notion of particularly diversity expanded 
program used by a decision UI-269/12, is not the same as the concept of the extended 
program, which is applied by the Act on basic school (ZOsn); nor the content of the 
extended program from the ZOsn is covered by activities that are co-financed from the 
state budget on the basis of the ZOFVI. Expanded program according to the ZOsn is a 
broad term, consisting of activities that are mandatory and uniformly defined for all 
schools and co-financed by the state (in particular, this is supplementary education, 
additional classes, half an hour of other forms of individual and group assistance to the 
department, two hours interest activities on the department, program of the school in 
nature, extended stay from the first to the fifth grade and morning care for  the first 
grade),33 and from particulate expanded program referred to in decision UI-269/12 and 
relating to implementation of confessional activities. 
 
The regulation also raises several questions of compliance with the general principle of 

equality before the law referred to in the second paragraph of Article 14 of the 
Constitution. It commits legislator, to regulate essentially the same actual situations in 
the same way, while in essence different ones differently 34If the legislature regulates 
essentially the same situations differently, must provide a reasonable explanation for this 
reason arising from the nature of things.35 The Constitutional Court emphasizes that the 
chosen criterion must be differentiation in a reasonable connection with the subject 
(different) of legal regulation.36   

 
 
30 

See Constitutional Court Decision no. UI-13/13 from 14 November 2013, Official Gazette RS, no. 98/13, which refers 
to the decision of the Constitutional Court no. UI-11/07 from 13 December 2007, Official Gazette RS, no. 122/07, and 
OdlUS XVI, 86 and Decision no. UI-186/12 from 14 March 2013 (Official Gazette of the Republic of Slovenia, No. 25/13 
and OdlUS XX, 3) and no. U-II-1/12, U-II-2/12 from 17 December 2012 (Official Gazette of the Republic of Slovenia, No. 
102/12). 
31 

See the first paragraph of Article 78 of the ZOFVI. 
32 

See Decision UI-269/12.  
33 

 See Article 20 ZOsn. 
34 

See for example, the Constitutional Court decision no. UI-68/04 from 6 April 2006. 
35 

See decision no. UI-73/15, 35 th; UI-109/15, point 15; UI-177/15, 8th; UI-246/13, point 22; UI- 57/15, UI-2/16, 9th; UI-

74/15, point 15; UI-289/13,point 17. 
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The Constitutional Court also emphasizes that the distinction must serve a 
constitutionally permissible goal, that this objective must be reasonably correlated with 
the subject matter of the regulation and that it must be the explain how this distinction is 
an appropriate in means of achieving this goal37   

 
Private schools that provide programs of basic, basic music education, secondary 
general education and vocational education and technical education from the point of 
view of the right of pupils to obtain a publicly-recognized education (proposed 
amendment to the sixth paragraph of Article 9 of the ZOFVI) and from the point of view 
of implementation "Programs that have acquired public validity" (proposed amendment 
to the first paragraph 86 of ZOFVI) are in the same situation.   Nevertheless, the 
propositor propose financing in optional part differently. To private basic schools without 
concessions does not guarantee the funds (proposed amendment to the third paragraph 
of Article 86 of the ZOFVI), private basic schools who were granted a concession before 
the entry into force of the ZOFVI, provides the same funding as it provides to public 
schools, other types of private schools provide 85% of public school funds (proposed 
amendment to the fifth paragraph Article 86 of the ZOFVI).  From the legislative material 
to the ZOFVI-G it follows that they are no content reasons for different way financing of 
private schools with concessions and private schools without concessions but the only 
criterion for distinguishing is the time of the establishment of particular school38  The 
reasons for the difference in treatment, which are increasing with the proposed 
regulation, are also not explained in the ZOFVI-L Proposal. Therefore, the proposer 
should clarify the existence of reasonable and factual reasons for distinguishing, or 
regulate the financing of all private schools that are in the same position, equally. 

 
Furthermore, from the proposed amendment to the third paragraph of Article 86 of the 
ZOFVI it follows that all private basic schools from the point of view of the public funds 
receiving to finance the basic program are in the same position. But the proposer from 
them for obtaining this funding requires different conditions.  Private basic schools that 
follow general pedagogical principles to their education,  must implement the content 
compulsory subjects, which ZOsn provides for public basic schools, while private basic 
schools that use special pedagogical principles in their education (Steiner, Montessori, 
etc.), this conditions dont need not be met. From the explanation of the Proposal ZOFVI-
L reasons for different treatment are not evident, so the propositor should either clarify 
the existence of reasonable and factual reasons for distinguishing, or regulate the 
financing of all private schools that are in the same position, equally. 

 
To Article 9 
Decision to private schools for a part of their educational program financed from public 
part prohibits to charge tuition fees. Private schools being given concessions before the  
ZOFVI, are being financed entirely from public funds,39  therefore the charge ban on 
tuition fees extends to their entire education program.  Taking into account that private 
schools do not get public funds for investment, investment maintenance and 
equipment,,40 a prohibition for private funding users of their educational services could 
be controversial from the perspective of the right to free education from the first 
paragraph of Article 57 of the Constitution. In decision UI-68/98 the Constitutional Court 
ruled that Article 57 of the Constitution requires the provision of legal-organizational 
foundations for the functioning of private schools. If a private school can not charge the 
tuition fees, which would be its main source of funding, question is whether the legal and 
organizational foundations for its functioning are being still provide. 

 
 

36 
See UI-57/15, UI-2/16, point 17. 

37 
 See UI-147/12, point 19; which refers to UI-59/03, point 10.  

38 
Proposal of the Act Amending the Organization and Financing of Education Act , Rapporteur 57/07 from 20.6.2007, p. 3.  

39 
See Articles 77 and 85 of the ZFFA and the second paragraph of Article 12 of the ZOFVI-L. 

40 Sixth paragraph of Article 7 of the ZOFVI-L Proposal
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To Article 12 
Paragraph 1 of Article 12 of the ZOFVI-L gives to private schools implementing the 
program of basic education, additional funding for up to of the amount of funds 
determined on the basis of the existing Article 86 of the ZOFVI. Because Constitutional 
Court the existing Article 86 ZOFVI in the part, which refers to the volume of funds for 
the financing of private basic schools, recognized as unconstitutional, is consequently 
Article 12 of the ZOFVI-L unconstitutional, which means it has to provide private basic 
schools the same amount of funds.  In the period up to the end of the last generation of 
pupils enrolled in school year 2019/2020, the regulation therefore continues to maintain 
an unconstitutional state incompatibility with the right to free attendance publicly valid of 
the basic education program referred to in the second paragraph of Article 57 of the 
Constitution. The abandonment of the execution of the mandatory decision of the 
Constitutional Court also violate the principles of the rule of law referred to in Article 2 
and the principle of the division of powers referred to in the second paragraph of Article 
3 Constitution41  

The second paragraph provides that private schools given concession before ZOFVI 
shall be financed in accordance with the valid concession contract. In the period before  
ZOFVI, concessions could also be given for an indefinite period of time42 After ZJZP from 
7 March 2007, concessions for an indefinite period can no longer be given. Therefore, 
the proposer should set an appropriate time limit within the concession will be 
transformed into a fixed-term concession 43  and in accordance with the principle of 
protection of legitimate expectations, clarify public interest, which will justify interference 
with the concessionaire's legal position. 

 
In the third paragraph regarding the branches that private schools will set up after the 
ZOFVI-L Proposal, there are no reasons why the decisions of this article for them will not 
be used. The first line of Article 45 of the ZOFVI stipulates that branch offices may be 
organize for the implementation of the educational program at various locations. This 
means, that the main school and the branch differ only by the location of individual units, 
but not by the owner and educational program, which remain the same. 

 
 
 
 
 
 

Secretary 
dr. Katja Triller Vrtovec l.r. 

Nataša Voršič 
Head of Office

 
 

Sent to:  
- the Committee on Education, Science, Sport and Youth 

 
 
 
 
 
 
 
 
 
 

41 
 See Constitutional Court decision no. U-II-3/03 from 22 December 2003. 

42 
Paragraph 1 of Article 27 of the ZZ in conjunction with the first line of Article 153 of the ZJZP.  

 
43

Compare, for example, the fourth paragraph of Article 41 of the Act Amending the Law on Health Care Activity 
(ZZDej-K), which stipulates: "Concessions for performing health care activities, which were granted for an indefinite 
period before the entry into force of this Act, they are converted into concessions for a period of 15 years, counted from 
the entry into force of this Act." 
  

 


